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Petiti oner,

Case No. 07-1901PL

VS.
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RECOMVENDED CORDER

Noti ce was provided and on July 19, 2007, a formal hearing
was held in this case. The hearing commenced at 9:00 a. m
Aut hority for conducting the hearing is set forth in Sections
120. 569 and 120.57(1), Florida Statutes (2007). The hearing
took place at the offices of the Division of Admnistrative
Hearings, the DeSoto Buil ding, 1230 Apal achee Par kway,
Tal | ahassee, Florida. The hearing was held before Charles C
Adans, Adm nistrative Law Judge.

APPEARANCES

For Petitioner: James A Bossart, Esquire
Depart ment of Financial Services
Di vi sion of Legal Services
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

For Respondent: Felton Eugene Turner, pro se
8464 Vi ckers Road
Hahira, Georgia 31632



STATEMENT OF THE | SSUE

Shoul d Petitioner inpose discipline against Respondent's
i nsurance agent's license for violation of various provisions
wi thin Chapters 624 and 626, Florida Statutes (2004)?

PRELI M NARY STATEMENT

On January 31, 2007, in Case No. 83179-07-AG before the
Depart ment of Financial Services, an Adm ni strative Conpl aint
was filed agai nst Respondent within three separate counts
i nvolving three separate custoners. Respondent was accused of
vi ol ating Sections 624.11(1), 626.611(7), 626.611(8),

626.621(2), 626.621(6), 626.901(1) and 626.9541(1)(a)l., Florida
Statutes (2004).

The Adm nistrative Conplaint provided Respondent an
explanation of his rights in addressing the Adm nistrative
Conplaint. To facilitate that choice, Respondent was provided a
formreferred to as an "Election of Proceeding.” He executed
the form by choosing the third option, in which he disputed one
or nore of the factual allegations wthin the Adm nistrative
Conpl ai nt and requested a hearing pursuant to Section 120.57(1),
Florida Statutes, to be held before the D vision of
Adm ni strative Hearings (DOAH).

On April 30, 2007, consistent with Respondent's request,
Petitioner forwarded the case to DOAH to assign an

adm nistrative |law judge to conduct a hearing. The assignnent



was made by Robert S. Cohen, Director and Chief Judge of DOAH in
reference to DOAH Case No. 07-1901PL. The assignnent was to the
present adm nistrative |aw judge.

Notice was provided and the hearing took place on July 19,
2007.

Prior to the hearing Petitioner noved to anend the
Adm ni strative Conplaint. That notion was unopposed. On
June 12, 2007, an order was entered granting the notion to
anend. The case proceeded on the Anmended Admi nistrative
Conmpl aint. The Amended Admi ni strative Conplaint added Count |V
alleging a violation of Sections 624.11(1), 626.611(7),
626.611(8), 626.621(2) and 626.901(1), Florida Statutes (2004).
The Amended Administrative Conplaint incorporated the original
Counts | through Il as well, and addressed the possibility of
the inposition of punishnment or penalties consistent with the
expectations of the provisions of Sections 626.611, 626. 621,
626. 681, 626.691, and 626. 9521, Florida Statutes (2004).

At hearing Petitioner called Patti Turpine as its wtness.
Petitioner's Exhibits nunbered 1 through 7 were admtted.
Petitioner's Exhibits nunbered 2 through 4 are the depositions
of the witnesses S.T., GH, and J.H C., respectively.

At hearing Respondent testified in his own behal f and

called Marl ene Renaud to testify. Respondent's Exhibits



nunbered 1 through 23, 112 through 115, 118 and 119 were
adm tted.

Upon agreenent of the parties the deposition of Ear
Saul ter was taken post-hearing, and was filed August 10, 2007.
It has been considered together with the hearing testinony and
exhi bits presented at hearing.

On August 21, 2007, the hearing transcript was fil ed.
Petitioner filed a proposed recommended order that was
considered in preparing the Recomended Order. Respondent did
not file any form of post-hearing subm ssion.

FI NDI NGS OF FACT

Li cense

1. On April 2, 1997, Respondent was licensed in Florida as
a non-resident life and health agent (Type class 8-18).
Respondent continues to have active appointnents in Florida for
Anerican Heritage Life I nsurance Conpany.
Money Tree

2. Money Tree Lending Goup, Inc. (Mney Tree) was
Iicensed by the Departnent of Financial Services, Ofice of
Fi nanci al Regul ation as a nortgage | ending conpany. |Its |icense
type was CL. The license nunber was Reg. License |I.D.:

L100000236977.



3. Money Tree was the subject of court action in State of

Florida, ex. rel., the Departnent of Financial Services of the

State of Florida, Relator, vs. The Money Tree Lendi ng G oup,

Inc., a Florida corporation, Respondent, in the Crcuit Court of

the Second Judicial Crcuit in and for Leon County, Florida,
Case No. 2005 CA 1103. In that matter, on May 11, 2005, the
circuit court judge entered an order to seize Respondent's
property. Under the court order, the Relator took possession
and control of "property, books, docunents, accounts, including
bank accounts, and other records . . . " of Mney Tree. Beyond
that date Money Tree was not allowed to transact business,
except with the Relator's witten consent under terns in the
court order.

4. On June 23, 2005, the circuit court judge in Case
No. 2005 CA 1103 entered an "Order Appointing the Florida
Depart ment of Financial Services Receiver of the Mney Tree
Lending Group, Inc., for Purposes of Liquidation, Injunction and
Notice of Automatic Stay." As the order contenpl ates,
Petitioner was granted authority to "take i mredi ate possessi on
of all the property, assets, and estate, and all property of
every ki nd what soever and wherever |ocated belonging to
Respondent . . . ", referring to Money Tree. The Rel ator was

further allowed to |iquidate the assets of Mney Tree.



5. Patti Turpin is enployed by Petitioner in its Division
of Rehabilitation and Liquidation. She served as a receiver for
Money Tree under authority in Crcuit Court Case No. 2005 CA
1103.

6. M. Turpin also is aware that Mney Tree was never
issued a certificate of authority from Petitioner authorizing
the sale of insurance or annuities.

7. As of the hearing date, Money Tree was still in
liquidation and Petitioner was preparing to offer additional
di stribution of nonies recovered from Money Tree. 1n advance of
the liquidation, Petitioner has paid out nonies to annuitants
who purchased annuities from Money Tree. Money recovered on
behal f of Money Tree anounts to approxi mately $850, 000. 00, with
t he expectation that 80 percent of nonies paid for the original
investnments in annuities be returned to the annuitants. The
possibility exists that an additional five percent would be
returned to the annuitants.

8. Respondent was affiliated with Money Tree in a manner
that will be explained. M. Turpine, as receiver in association
for Money Tree, has not received any return of noney from
Respondent pertaining to his affiliation with Money Tree.
Respondent earned approxi mately $130, 000.00 in comm ssions for
selling annuities for Money Tree. The level of his invol venent

is reflected in Petitioner's Exhibit nunbered seven, which shows



approxi mately 90 sal es of annuities through Respondent's
association with Money Tree, the anount invested by custoners
and the rate of return.

Affiliation

9. On March 2, 2005, Petitioner wote Respondent care of
his conpany First Capital Financial Incorporated (First
Capital), asking that a response be nade to Petitioner's
Di vi sion of Consunmer Services. The basis of the inquiry was
pertaining to an investigation of Money Tree. The inquiry
st at ed:

It has been brought to our attention that
you are selling an investnent for a three
year term The product resenbles an annuity
but appears not to be. W are further

advi sed that you are selling this product
whil e operating out of The First Capital

Fi nancial Incorporated in Wnter Haven, FL
Your licensing record suggests you hold a
non-resident |license that |ists your

per manent address as Hahira, GA. W ask
that you provide our office with conplete
docunentation of this product offered by the
Money Tree. This should include a
definition of what it is, under what

regul atory authority it falls and how you
are able to offer it in Polk County, FL
while a resident of Hahira, GA.

So that we may properly respond to this
request, please furnish us with a conplete
report of your position on the matter,

i ncl udi ng any docunentation that supports
your position. Please reference Service
Request numnber 1-100931056 on all reports
and attachnents. Your conplete reply, to
Dani el G Amend, nust be received by

March 17, 2005.



10. On March 3, 2005, a fax was sent fromJerry Patterson
an enployee with Petitioner, in which he asked Respondent to
"Pl ease provide the Florida License Conpany Code Nunber of the
Money Tree Lending G oup, Inc., or the annuity conpany they use.
As you know they must be licensed in the State of Florida." In
turn Phil Sanpiere, president of Miney Tree, told Respondent to
send information to the Petitioner that had been prepared by
M. Philip A Sanpiere, Jr. Respondent dispatched that
information to Petitioner. The information prepared by
M. Sanpiere is reflected in Respondent’'s Exhibit Nunmbered 11
The docunent is on a |etterhead by the Money Tree and in the
body its states:

Fees. Wen you buy a fixed inmediate
annuity, you will pay no | oads or nanagenent
fees. That's generally true for many kinds
of "fixed" annuities. But if you buy a
"variabl e" annuity, however, you wll pay
what's known as a "nortality and expense"
fee plus an investnent nanagenent fee to
cover the cost of managing the underlying
investnments. You nmay al so pay an annual
account mai ntenance f ee.

THE EXEMPTI ONS LI STED BELOW ARE SELF-
EXECUTI NG AND DO NOT REQUI RE ANY FI LI NG
W TH THE DEPARTMENT

EXEMPT SECURI Tl ES

517. 051 Exenpt Securities.-

The exenptions provided herein fromthe

regi stration requirenents of s. 517.07 are
sel f-executing and do not require any filing
with the departnent prior to claimng such
exenption. Any person who clains



11.

entitlement to any of these exenptions bears
t he burden of proving such entitlenent in
any proceedi ng brought under this chapter.
The registration provisions of s. 517.07 do
not apply to any of the follow ng
securities:

(10) Any insurance or endowrent policy or
annuity contract or optional annuity
contract or self-insurance agreenent issued
by a corporation, insurance conpany,

reci procal insurer, or risk retention group
subj ect to the supervision of the insurance
conmmi ssi oner, or any agency or officer
performng |ike functions, of any state or
territory of the United States or District
of Col umbi a.

The Money Tree Lending Goup, Inc., is
supervi sed by the State of Florida
Departnent of Financial Services and
believes it is correct in claimng this
exenption according to Florida state | aw.
| f you need further explanation please
contact Philip Sanpiere at the corporate
of fice 941-764-6767 at extension 204.

The Money Tree Lending G oup, Inc.

Philip A Sanpiere, Jr.
Pr esi dent

M. Sanpi ere had al so faxed Respondent a copy of

Section 517.051, Florida Statutes (2004), with enphasis placed

on Subsection (10), to Petitioner to answer its inquiry

concerning the sale of annuities through Money Tree.

was aware of Section 517.051, Florida Statutes (2004),

| anguage.

Respondent

and its



12. Respondent was al so aware of information of the
Petitioner in its Ofice of Financial Regulation concerning the
Money Tree |icense type CL, 1D L1000005023697.

13. A Randy Menne had al so provi ded Respondent with the
| anguage of Section 517.051, Florida Statutes (2004), and
licensing information fromthe Departnent of Financial Services,
O fice of Financial Regulation pertaining to Money Tree and its
Iicense type CL.

14. In responding to Petitioner concerning Respondent's
Ceorgia residence, and his affiliation with Money Tree, on
March 16, 2005, Respondent wote Petitioner. |In that
correspondence he said:

Dear Sir:

| have lived in Ceorgia for over 47
years. Because | live less than 20 mles
fromthe Florida State line | have held a
Fl ori da non-resident |license for nany years.
For the | ast several years | was a State
Manager or District Manager for several
maj Or i nsurance conpani es, over-seei ng
Ceorgia and Florida. In ny earlier years,
when | obtained ny non-resident |icense |
was told that if | had a pernmanent address
in Georgia that | only qualified for a non-
resi dence license for Florida.

During this |ast year | have travel ed
to Wnter Haven Florida, where | have famly
and decided to sell annuities a few days a
week in that county. | drive down and spend
a few nights and go back to nmy hone in
CGeorgia. | have attached docunents show ng
that | do live in Hahira Georgia. |If | have
m sunder st ood Florida's non-resident |icense

10



procedures, please call nme, and | wll do
what ever is necessary to correct the
probl em

To answer your question about the Mney

Tree Lending Goup, Inc., | amonly a sales
rep wwth that conpany. | signed on with
thema few nonths ago, and I feel | am not

qualified to answer your questions regarding
t he product issued by The Money Tree Lendi ng
G oup, Inc. without their consent.

| have contacted the owner of The Money
Tree Lending G oup, Inc., Philip Sanpiere of
Port Charlotte Florida on this matter.
Because | was in Georgia the |ast week and
1/2 1 only received your letter on March 14,
2005. In order to send sonething to you
before the deadline, M. Sanpiere faxed ne
these 3 pages and told nme to please tell you
that if this does not answer your questions
and concerns to please contact him so that
he may better explain, in detail, and |et
you speak with his contacts within your
depart nent.

Philip A Sanpiere, Jr.

3400 Tam am Trail Suite 203

Port Charlotte, FL 33952

Phone: 941-764-6767 Fax: 941-764-7660
E-mail: TLendi ngGR@ol . com

If I can be of any help, or you need further
information, please call or send ne a fax.

Si ncerely,
F. Gene Turner
15. After Respondent wote Petitioner, M. Sanpiere wote
Respondent on March 30, 2005, concerning this subject. |In that

letter M. Sanpiere stated:

11



Gene,

| wanted to |l et you know that | have
contacted the State of Florida regarding the
| etter they sent you about our annuity
pr oduct s.

As far as your License and status with
the State we hope you are addressing this
issue. But with regards to supplying
addi tional information about our products |
wanted to |l et you know that we are and have
fully opened our book records, etc to the
State for themto review. To date they have
not been able to issue a letter claimng any
viol ation of any rules or exenption we are
governed to fol |l ow.

Qur attorney has been in touch with the
State head | egal advisor how [sic] could not
give hima reason or rule that we are in
violation of this was about m d day Wed the
30th of March 2005.

So until we are given the rules we are
in violation of or a letter demandi ng we
stop selling our products. W wll continue
to accept application [sic] fromthe public
and thru our third party annuity sales
force.

16. Respondent becane aware of correspondence dated May 5,
2005, from Gary Klein, Esquire, attorney for Mney Tree
addressed to M. Sanpiere. In pertinent part M. Kleinin his
advice to the client M. Sanpiere said "In issuing an annuity
contracts [sic], | amof the opinion that your Conpany neets the
exenption under Florida Statute 517.051(10), as it is witten.

Your Conpany is a Florida Corporation, is issuing annuities and

is regulated by the bank regulator.”™ Later M. Klein states

12



| believe your annuity sales are |egal under the
controlling | aw of the State.™

17. On May 9, 2005, M. Klein wote to Ronald K. Lovejoy,
Speci al Investigator, Bureau of Investigation of the Petitioner,
questioning the regulatory activities of Petitioner in relation
to Money Tree sal es agents and the sale of annuity products.
Respondent becane aware of this correspondence.

18. On August 10, 2005, Respondent wrote Petitioner on the
subj ect of the sales of annuities of Money Tree. In that
correspondence he stat ed:

August 10, 2005

Re. CS# 8591CA#15628
To the Departnment of Financial Services:

| amwiting this letter in hopes that you
will in some way be able to understand that

| did everything in ny power and everything
| knew how to nake sure The Money Tree
Lendi ng Group was a known, reputabl e conpany
in good standing with the State of Florida.

| first |earned about The Money Tree Lending
G oup around the first of June 2004 when
Randy Menne, the manager of another conpany
| represent called ne and told ne about an
advertisenent in the newspaper for a short
termannuity. He agreed to check the
conpany out thoroughly and get back with ne
about his findings. Two weeks |ater Randy
called to informnme that he and his agents
were going to start marketing the product
because "everything was good with the
conpany and they checked out okay". That
same week | drove two hours to neet with
Randy and his agents so that we could go
over all paper work, | was interested to see

13



what he had done to investigate this
conpany. Randy showed ne several docunents
stating that the Money Tree was a legitinate

conpany.

After leaving Randy's office | still felt
hesi tant about the conpany and the product,
so Randy said he woul d have the President of
the conpany call ne and di scuss ny concerns.
This really inpressed ne, | had never had
the president of a conpany call ne
personal |y before. After speaking with the
presi dent | was convinced that the conpany
was truly exenpt fromcertain requirenents.

After review ng all docunentation and
speaking with the president | decided to
call the State of Florida Departnent of

Fi nanci al Services and ask to speak with
sonmeone who understood the "exenption rule".
| spoke with Earl Saulter for a very | engthy
anount of tine and he answered all of ny
questions in great detail, and just as |
hoped, he confirned that the type of annuity
was exenpt. At this point everything seened
to be good and | was eager to start

mar keting this product. | started selling
this product in October 2004.

On April 29, 2005, M. Ron Lovejoy cane into
my office. | was not in at the tine,
however, ny secretary called nme and | spoke
with M. Lovejoy over the phone for quite
sone time to find out what was going on. |
was dunbfounded to | earn of the situation
M. Lovejoy asked that | not contact ny
manager nor Money Tree at this tinme. |
cooper at ed and opened ny office up for a
full investigation.

M. Lovejoy revisited ny office on May 4,
2005, he stated that he believed Money Tree
had noved their noney sonewhere and that no
one knew where it was. At this tine
managed to find a new check in one of ny
client's files which allowed the state to
find new routing nunbers.

14



| can assure you that if | had know edge of
any wong doing fromthe Money Tree, | would
have never sold this product. Furthernore,
when | first realized that there could be a
potential problemw th the Money Tree,

i mredi ately stopped marketing this product
on ny omn. | do feel that | used all of the
resources available to nme in making the
decision to sell the annuity that The Money
Tree offered, for exanple: speaking with a
representative fromthe Departnent of

Fi nanci al Services, the president of the
Money Tree, and ot her agents who were
currently marketing this product; as well as
written docunments including information on
The State of Florida website, and an active
status letter fromthe State Florida Dept.
of Financial Services and a letter froma
Florida State Attorney. Al of these
docunents stated that The Money Tree was in
good standing with The State of Florida. |
have encl osed all of this docunentation and
| feel that it is pertinent information that
confirns the actions | took to check out The
Money Tree are as | have stated in this
letter.

In closing | would like to add that I am an
honest person trying to run an honest
conpany who respects the State of Florida.

| woul d never jeopardize the well-being of

my famly or nmy business. [If | can help in
any way to resolve this matter please let ne
know.

Si ncerely,

Gene Tur ner
19. Concerning a possible conversation Respondent had with
M. Saulter, at hearing Respondent said that M. Saulter told
Respondent about Money Tree "that they were exenpt fromthe

securities, that I could sell themfromthis conpany, they were
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in good standing.”" This is in reference to the sale of
annuities. Then Respondent said that he was not sure whet her
M. Slater used the words "securities" or that M. Saulter used
the word "insurance" in the conversation. Respondent also
stated at hearing that M. Saulter told himthat Mney Tree was
" a good, legitinmate conpany, no actions taken agai nst
them no disciplinary action and their status was active." The
conversation, if it took place, had nothing to do with Mney
Tree being licensed as a nortgage broker or nortgage | ender when
Respondent spoke to M. Saulter. Respondent in his testinony
said that M. Saulter told Respondent ". . . | could sell the

annuities This is understood to nean sell the
annuities offered by Mney Tree.

20. As established in his post-hearing deposition,
M. Saulter works for the Petitioner in its Division of
Securities. He reviews securities offerings. He addresses
guestions related to exenptions recognized in Section 517.051,
Florida Statutes. He had those responsibilities at tines
relevant to this inquiry. M. Saulter's duties do not include
the regul ation of annuities or insurance products pertaining to
license requirenments to participate in those activities. He
woul d not be authorized to answer questions concerning the

opportunity to sell annuities. The securities exenption from

regi stering securities as reflected in Chapter 517, Florida

16



Statutes, is unrelated to the provisions within the Florida

| nsurance Code found in Chapters 624 through 628, Florida
Statutes. In M. Saulter's experience he is not involved with
the Florida I nsurance Code. Before taking the deposition,

M. Saulter had never heard the nane Mney Tree Lendi ng G oup.
He does not renenber speaking to Respondent. He does not
remenber speaking to M. Sanpiere.

21. Having considered the testinony of Respondent at
hearing and remarks set forth in his August 10, 2005
correspondence concerning his alleged conversations with
M. Saulter and the deposition testinmony fromM. Saulter,
ei ther no conversation took place or the conversation did not
transpire as represented by Respondent.

Transacti ons

J.CT., Jr. and S.J.T.

22. The Ts, husband and wife, reside in Avon Park,
Florida. M. T. was born on April 10, 1935; Ms. T. was born
April 6, 1936. They are retired. M. T. is a retired farner,
and, and Ms. T. retired fromher profession as an interior
decorat or.

23. The Ts had received an inheritance fromM. T s father
of $374,000.00. They were interested in investing sone of the
money. The Ts saw an advertisenent in a newspaper related to

t he purchase of certificates of deposit (CDs). The
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advertisement was in association with First Capital,
Respondent's conpany. The Ts were considering purchasing a CD
froma bank and perceived the opportunity fromFirst Capital as
an alternative for purchasing the CD

24. The Ts net with Respondent in his office in Wnter
Haven, Florida. Respondent asked the Ts what they were
interested in by way of an investnment. They explained that they
were interested in imedi ately accessing the noney that was
i nvested, should they need the noney. |In particular they were
concerned about the ability to address the financial needs of
their 46-year-old son, who suffers with rheunmatoid arthritis.
They also were interested in being able to assist another son,
who farnms for a living and has cash-flow problens at tines in
putting out his crop.

25. Instead of purchasing a CD from Respondent, the Ts
bought three Money Tree annuities fromhim Respondent told the
Ts that Money Tree was a new conpany. Respondent told the Ts
that the annuities were a good product, although they were not
insured. In particular Respondent told the Ts that the
annuities were not FDIC insured. He comented that they were
"solid." Respondent explained the annuities return on
i nvestnment, as contrasted with the amount of return on the CD he
offered. The Ts determ ned that the annuities were a better

choi ce of investnent.
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26. Respondent in discussing the annuities purchased nmade
no nention of the prospect that the Ts m ght | ose noney in the
investnment. Had they known that was a possibility, the Ts would
have been concer ned.

27. The Fixed Annuity Disclosure Statenents associ ated
with the purchases nade it clear that the annuities offered by
Money Tree were not a bank deposit, and were not FDIC i nsured or
i nsured by any federal governnment agency.

28. Altogether the Ts bought $200, 000.00 worth of
annuities; two in increnents of $50,000.00 and one for
$100, 000. 00.

29. The annuities were purchased utilizing application
forms from Money Tree as executed by the Ts and Respondent by
providing their signature on February 7, 2005.

30. The first of the fixed annuities was for $50, 000. 00,
at four percent return for 18 nonths, as reflected in the Fixed
Annuity Disclosure Statenent and Fi xed Interest and Term Annuity
Contract .

31. The second $50, 000. 00 annuity was for four and one-
hal f percent return for a period of 24 noths. It also involved
a Fixed Annuity Disclosure Statenent and Fi xed Interest and Term
Annuity Contract. Finally, the $100,000.00 annuity, as
reflected in the Fixed Annuity Disclosure Statenment was for five

and a quarter percent return at 36 nonths. It had the
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associ ated Fi xed Interest and Term Annuity Contract as part of
t he transaction.

32. Al Fixed Annuity Disclosure Statenments were signed by
the Ts and Respondent.

33. In these transactions involving the annuities,
Respondent was acting as the agent for Money Tree.

34. In separate installnents, the Ts have recovered
$142, 000. 000 and approxi mately $20, 000. 00 of their purchase
price fromthe Money Tree receiver.
J.H. C

35. Ms. J.HC, born June 7, 1934, lives in Lake Pl acid,
Florida. She retired fromthe real estate business she
conducted in Mam, Florida. Ms. J.H C and her husband
M. RL.C saw ads in the newspapers. One of those ads referred
to 12-nonth CDs that were FDIC insured with a 3.70 annual
percentage rate of return. The ad referred to First Capital and
Respondent's business address in Wnter Haven, Florida. A
second newspaper advertisenent was simlar in nature, with the
exception that it referred to a 3.84 annual percentage rate of
return.

36. The Cs went to Respondent's office in Wnter Haven,
Florida. They discussed the CDs that had been adverti sed.
Ms. C. wanted to roll-over nonies froman individual retirenent

account (IRA) to place in CDs. Respondent told her he could not
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do that. He told her that he could put the noney into an
annuity which would be very safe. At the time Ms. C. had no
preci se understandi ng of what an annuity was or how an annuity
functioned as an investnent. She relied upon Respondent's
expertise in that connection.

37. On February 14, 2005, Ms. C purchased a $10, 000. 00
annuity from Respondent for an 18-nonth period, with a four
percent interest rate of return. The annuity was through Mney
Tree. The purchase was made upon a Money Tree application form
for the fixed annuity. Ms. C. nade the paynent for the annuity
to The Money Tree by a check in the anmount of $10, 000.00. The
check that was witten by Ms. C. in the nenb section said that
it was in relation to "I RA Fixed Annuity.” In conpleting the
transaction, a Fixed Annuity Disclosure Statenment upon a form
provi ded by Money Tree was signed by both Ms. C. and Respondent
and a Fixed Interest and Term Annuity Contract was entered into
related to the Money Tree annuity.

38. The Fixed Annuity Disclosure Statenment nmade it clear
that the annuity offered by Money Tree was not a bank deposit,
was not FDIC insured or insured by any federal governnent
agency.

39. In addition, a formwas executed related to First
Capital and signed by Respondent and Ms. C, that referred to

the guaranteed rate of return, on what was described in the form
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as a individual deferred annuity certificate. It explains
surrender charges, withdrawal privileges, the free | ook period,
and i nformation about taxes.

40. The check in paynent for the annuity was cashed and
t he noney taken out of Ms. C s checking account.

41. Respondent did not tell Ms. C. that she m ght |ose
sone part of her investnent when entering into the annuity
contract. The possible |Ioss of investnent was an inportant
consideration to her.

42. Ms. C. had $7,067.00 in one check and an additi onal
$1,000.00 in a second check returned to her fromthe Mney Tree
recei ver, pertaining to her $10,000.00 annuity purchase.

GRH and ME H

43. M. GRH and Ms. ME. H, his wife, live in Sebring,
Florida. He was born January 31, 1935; she was born July 1,
1938. M. H 1is a retired autonobile assenbly worker.

44. M. H saw an advertisenent in a newspaper which
offered a 12-nonth CD at 3.65 percent rate of return. It
referred to First Capital. It gave Respondent's busi ness
address at Wnter Haven, Florida. M. H was inpressed with the
fact that the CD advertised was at a higher rate of return than
he could receive at |ocal banks where he lived. This
advertisenent was nmade sonetinme in October of 2004.

45. M. H called Respondent's office.
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46. The Hs drove to neet with Respondent in his Wnter
Haven of fice. Once there, Respondent in discussing the CD
advertisenent asked M. H if he had access to emnil. The
answer was no. Respondent then told M. H that he could not
get the CD in the advertisenent because it was not a CD offered
locally. Respondent told M. H if M. H had access to enuail,
there woul d not have been a problemw th the purchase. This |ed
to a discussion of an annuity at a 3.75 percent rate of return
for an 18-nonth period as offered through Money Tree. An
annuity was purchased by the Hs in the anount of $25,000.00. It
was based upon the conpletion of the Money Tree Fixed Annuity
Application, as signed by the Hs and Respondent on Cctober 7,
2004. A Fixed Annuity Disclosure Statenment was al so executed
and signed by the Hs and Respondent, indicating that the annuity
of fered through Money Tree was not a bank deposit, not FD C
i nsured and not insured by any other federal governnent agency.
A Fixed Interest and Term Annuity Contract was entered into in
the transaction. The Hs paid the $25,000.00 cost by a check
witten by Ms. H

47. During the transaction M. H told Respondent that he
did not really believe in annuities. In reply Respondent told
M. H that he did not need to worry about it because in 18
months it would mature and be surrendered and the principal paid

for the annuity with the accrued interest would be returned.
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Utimately M. H thought it was a safe investnent to buy the
annuity given the short turn around in the maturity date.

48. The Money Tree receiver reinbursed the Hs in an anount
in excess of $20,000.00 for their purchase.

O her Custoners

49. Respondent concedes the sale of Money Tree annuities
to 89 to 90 custoners. In the transactions his explanation of
risk factors was left to the witten information that was
provi ded, saying that the investnment was not FDI C insured,
inmplying in his mnd that there were sonme risks. No other
expl anati on was made concerning risks for making an investnent
in the annuities.

50. For verification of his standing with Mney Tree,
Respondent relied on explanations provided to himby
M. Sanmpiere and M. Menne; a review of the underlying
i nformati on, as Respondent described the process involved with
the annuities; a conversation Respondent said that he had with a
State of Florida enployee and a review of information on a web-
cite concerning Mney Tree. Respondent believed Money Tree was
is good-standing with the State of Florida and was not the
subj ect of ongoing disciplinary action.

51. Once problens arose concerning the Mney Tree

busi ness, Respondent made hinself available in his office or by
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tel ephone for a period of several weeks to address his
custonmers' concerns.

CONCLUSI ONS OF LAW

52. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng in accordance with Sections 120.569 and 120.57(1),
Florida Statutes (2007).

53. Respondent is a licensed non-resident life and health
agent (Type class 8-18) in Florida. He was |licensed by
Petitioner.

54. Petitioner had regulatory authority pursuant to the
"Florida I nsurance Code" over insurance matters, to include the
activities of a non-resident Iife and health agent (Type cl ass
8-18) at times relevant to this case. That authority is
ext ended t hrough Chapters 624 and 626, Florida Statutes (2004),
by citations in the Amended Adm nistrative Conplaint.

55. In the general allegations set forth in the Anmended
Adm ni strative Conplaint it is stated:

4. At all tinmes material to the dates and
occurrences specific herein, the Mney Tree
Lendi ng G oup, Inc., hereinafter Mney Tree
Lendi ng Group, transacted insurance or
operated as an insurance conpany in Florida.
5. At no tine material to the dates and
occurrences herein did Money Tree Lendi ng
Group posses certificates of authority from

the Departnent or the Ofice of Insurance
Regul ation to engage in the business of
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i nsurance or to operate as an insurance
conpany in Florida.

6. Mney Tree Lending Goup is not subject
to any exception to the licensure

requi renent of the Florida Insurance Code in
order to lawfully engage in the business of

i nsurance or to operate as an insurance
conpany in Florida.

7. On May 11, 2005, the Grcuit Court of
Leon County Florida, issued an Order to Show
Cause and Order to Seize Property, Case No.
2005 CA 1103, agai nst Money Tree Lending

G oup, prohibiting the conpany from further
engagi ng i n an unaut hori zed i nsurance
business in this state and ordering the

sei zure by the Departnent of all financial
assets held by the company.

8. At all times material to the dates and
occurrences herein, you, FELTON EUGENE
TURNER, did directly or indirectly represent
or aid Money Tree Lendi ng G oup, as
indicated in the nunbered counts below, to
unlawful |y transact insurance in the State
of Florida by the direct solicitation and
sale of annuities to Florida insurance
CONSUIers.

56. Counts | through Il refer to the transacti ons between
Respondent, and in turn, J.C.T., Jr. and S.J.T.; J.H C and
GRH and ME H, related to Miney Tree.

57. Count IV refers to Respondent's activities with Mney
Tree, generally described, in the period of January 2005 through
April 2005, involving the other sales of annuities to unnaned
per sons.

58. This is a disciplinary case, and for that reason

Petitioner bears the burden of proving the facts all eged.

26



That proof nust be sufficient to sustain the allegations in the
Amended Admi ni strative Conplaint by clear and convi nci ng

evi dence. See Departnent of Banki ng and Fi nance Divi sion of

Securities and I nvestor Protection v. OGshorne Stern and Co.,

670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987). The termclear and convincing evidence is
explained in the case In Re: Davey, 645 So. 2d 398 (Fla. 1994),

gquoting with approval from Slomowitz v. Wl ker, 429 So. 2d 797

(Fla. 4th DCA 1983).

59. G ven the penal nature of this case, provisions within
Chapters 624 and 626, Florida Statutes (2004), have been
strictly construed. Any anbiguity favors the Respondent. See

State v. Pattishall, 99 Fla. 296 and 126 So. 147 (Fla. 1930) and

Lester v. Departnent of Professional Occupational and

Regul ati ons, State Board of Medi cal Exam ners, 348 So. 2d 923

(Fla. 1st DCA 1977).

60. In deciding this case, it must be determ ned whet her
Respondent was transacting insurance in selling annuities for
Money Tree. Section 624.10, Florida Statutes (2004), speaks to
the transaction of insurance where it states:

Transacting I nsurance.-"Transact” wth
respect to insurance includes any of the
followng, in addition to other applicable

provi sions of this code:

(1) Solicitation or inducenent.
(2) Prelimnary negotiations.
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(3) Effectuation of a contract of

i nsur ance.

(4) Transaction of matters subsequent to
ef fectuating of a contract of insurance and
arising out of it.

61. The term "insurance" is defined at Section 624. 02,
Florida Statutes (2004), where it states:

"I nsurance' defined - 'insurance' is a
contract whereby one undertakes to indemify
anot her or pay or allow a specified anmunt
or a determ nable benefit upon determ nabl e
conti ngenci es.

62. The term"insurer” is defined at Section 624. 03,
Florida Statutes (2004), where it states:

"Insurer' defined. - 'lInsurer' includes
every person engaged as indemitor, surety,
or contractor in the business of entering
into contracts of insurance or of annuity.

63. The term"person" is defined at Section 624. 04,
Florida Statutes (2004), where it states:

'Person' defined.- 'Person' includes an

i ndi vi dual, insurer, conpany, association,
organi zati on, Ll oyds, society, reciprocal
insurer or interinsurance exchange,

part nership, syndicate, business trust,
corporation, agent, general agent, broker,
service representative, adjuster, and every
| egal entity.

64. Sone insurance policies and other fornms of agreenents
or services are exenpt fromthe Florida I nsurance Code, as
described in Sections 624.123 through 624.129, Florida Statutes
(2004). Selling the Money Tree annuities does not fit within

t hose categories declared in the exenptions.
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65. Subsection 624.401(1), Florida Statutes (2004), makes
it incunbent upon Money Tree and Respondent as its agent to not
transact insurance without a certificate of authority provided
to Money Tree by the Ofice of Insurance Regul ation of the
Fi nanci al Services Conm ssion, where it states:

(1) No person shall act as an insurer, and
no insurer or its agents, attorneys,

subscri bers, or representatives shal
directly or indirectly transact insurance,
inthis state except as authorized by a
subsisting certificate of authority issued
to the insurer by the office except as to
such transactions as are expressly otherw se
provided for in this code.

66. There is no exception to this requirement for Mney
Tree, as provided in other provisions of the Florida |Insurance
Code. Money Tree needed a certificate of authority to transact
i nsurance and Respondent as its agent was not allowed to
transact insurance in its absence. Mney Tree did not have a
certificate of authority to transact insurance, specifically in
relation to the sale of annuities.

67. Counts | through Il refer to identical statutory
provi sions constituting alleged violations. Count IV is simlar
inits allegations, with the exception that it does not refer to
a violation of Sections 626.621(6) and 624.9541(1)(a)l1l., Florida
Statutes (2004).

68. Counts 1 through IV refer to a violation of Section

624.11(1), Florida Statutes (2004), which states:
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(1) No person shall transact insurance in

this state, or relative to a subject of

i nsurance resident, |ocated, or to be

performed in this state, w thout conplying

with the applicable provisions of this code.

69. Cear and convincing evidence was provi ded to prove

t hat Respondent viol ated Section 624.11(1), Florida Statutes
(2004), inrelation to Counts | through IV, as agent for Money
Tree. He proceeded to sell annuities without a certificate of
authority to transact that formof insurance. Respondent's
effort at defending his position by suggesting that M. Saulter,
as Petitioner's enployee, condoned these actions is not
persuasive. It has not been found that M. Saulter gave
Respondent those assurances. Moreover, Respondent's reliance
upon M. Sanpiere's attorney and the attorney's reading of the
"Florida Securities and Investor Protection Act" at Section
517.051(10), Florida Statutes (2004), as allow ng Money Tree to
proceed to sell insurance in the formof annuities w thout a
certificate of authority is m splaced and an unreasonabl e
construction when considering the | anguage of that provision.
Section 517.051(10), Florida Statutes (2004) states:

Exenpt securities.-The exenptions provided

herein fromthe registration requirenents of

s. 517.07 are self-executing and do not

require any filing with the office prior to

claimng such exenption. Any person who

clainms entitlenent to any of these

exenpti ons bears the burden of proving such

entitlenent in any proceedi ng brought under
this chapter. The registration provisions
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of s. 517.07 do not apply to any of the
foll owi ng securities:

* * %

(10) Any insurance or endownent policy or
annuity contract or optional annuity
contract or self-insurance agreenent issued
by a corporation, insurance conpany,

reci procal insurer, or risk retention group
subj ect to the supervision of the insurance
regul ator or bank regul ator, or any agency
or officer performng like functions, of any
state or territory of the United States or
the District of Colunbia.

70. Section 517.07, Florida Statutes (2004), describes in
detail the necessity for the registration of securities.
Section 517.051, Florida Statutes (2004), establishes exenptions
fromthose registration requirenents, annuities anong them
Exclusion fromthe expectations set forth in Section 517.07,
Florida Statutes (2004), in the sale or offer to sale of a
security before it is registered is |imted to that regul atory
environnent. It is not intended to relieve Money Tree from
conpliance with the Florida I nsurance Code before transacting
i nsurance through annuity sales. Those annuities may not be
sold without a certificate of authority which was not obtained.
Respondent's participation in those sales is not forgiven by
resort to language set forth in Chapter 517, Florida Statutes
(2004), the "Florida Securities and Investor Protection Act."

71. Counts | through IV to the Amended Adm nistrative

Conpl ai nt accuse Respondent of a violation of Section
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626.611(7), Florida Statutes (2004), which states:

626. 611 G ounds for conpul sory refusal
suspensi on, or revocation of agent's, title
agency's, adjuster's, custoner
representative's, service representative's,
or managi ng general agent's |license or

appoi ntment . - - The departnent shall deny an
application for, suspend, revoke, or refuse
to renew or continue the license or

appoi ntment of any applicant, agent, title
agency, adjuster, custoner representative,
service representative, or nanagi ng genera
agent, and it shall suspend or revoke the
eligibility to hold a |icense or appoi ntnent
of any such person, if it finds that as to
the applicant, |licensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:

(7) Denonstrated |ack of fitness or
Frustmorthiness to engage in the business of
i nsur ance.

72. Concerning Counts | through Ill, clear and convincing
evi dence has been provided to denonstrate a | ack of
trustworthi ness on Respondent's part in the transactions
conducted with those custoners violating Section 626.611(7),
Florida Statutes (2004). The manner and approach to selling the
annuities to the custonmers when realizing that their interest
was in purchasing a CD at a conpetitive rate, only to be
directed away fromthat choice to the purchase of the
unaut hori zed Money Tree annuity reflects adversely upon

Respondent's trustworthiness. The proof is insufficient to show

a violation in relation to those custoners served as addressed
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in Count 1V to the Amended Adm nistrative Conplaint. Specific
i nformati on about those transactions was not provided. Wthout
it, noviolation to Count IV in relation to Section 626.611(7),
Florida Statutes (2004) has been shown.

73. Counts | through IV in the Arended Adm nistrative
Compliant refer to a violation of Section 626.611(8), Florida
Statutes (2004), which allows for discipline to be inposed where
there is a "denonstrated | ack of reasonably adequate know edge
and techni cal conpetence to engage in the transactions
aut horized by the license or appointnent.” The proof is
insufficient to show a violation of this provision. The
provi sion addresses circunstances in relation to the exercise of
adequat e knowl edge and technical conpetence in those
transactions that are authorized by the license or appointnent.
The transactions here are not within the |icense or appointnent,
as being outside what would be allowed. Therefore the need for
adequat e knowl edge and techni cal conpetence does not enter into
the di scussion. This provision has no rel evance to the
underlying factual allegations. Section 626.611(8), Florida
Statutes (2004), has not been viol at ed.

74. Counts | through Ill in the anended adm nistrative
conplaint refer to a violation of 626.621(6), Florida Statutes

(2004), which allows discipline:
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626. 621 G ounds for discretionary refusal
suspensi on, or revocation of agent's,

adj uster's, custoner representative's,
service representative's, or nanagi ng
general agent's |icense or appointnent.--The
departnment may, in its discretion, deny an
application for, suspend, revoke, or refuse
to renew or continue the license or
appoi nt ment of any applicant, agent,

adj uster, custoner representative, service
representative, or managi ng general agent,
and it may suspend or revoke the eligibility
to hold a |icense or appointnent of any such
person, if it finds that as to the
applicant, |licensee, or appointee any one or
nore of the foll ow ng applicable grounds
exi st under circunmstances for which such
deni al, suspension, revocation, or refusal

is not mandatory under s. p26.611

* * %

(6) In the conduct of business under the
| icense or appointnent, engaging in unfair
nmet hods of conpetition or in unfair or
deceptive acts or practices, as prohibited
under part I X of this chapter, or having
ot herwi se shown hinself or herself to be a
source of injury or loss to the public or
detrinental to the public interest.
75. Cear and convincing evidence was provided to show
t hat Respondent was a source of injury and | oss to consuners who
pur chased Money Tree annuities fromhim Respondent has
vi ol ated Section 626.621(6), Florida Statutes.
76. Counts | through IV to the anmended adm nistrative
conpliant refer to a violation of Section 626.901(1), Florida

Statutes (2004), which states:
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7.

Respondent vi ol ated Section 626. 901,

ai di ng and assisting Money Tree, not authorized to transact

(1) No person shall, fromoffices or by
personnel or facilities located in this
state, or in any other state or country,
directly or indirectly act as agent for, or
ot herwi se represent or aid on behal f of
anot her, any insurer not then authorized to
transact such insurance in this state in:

(a) The solicitation, negotiation,
procurenent, or effectuation of insurance or
annuity contracts, or renewal s thereof;

(b) The dissem nation of information as to
coverage or rates;

(c) the forwarding of applications;

(d) The delivery of policies or contracts;
(e) The inspection of risks;

(f) The fixing of rates;

(g) The investigation or adjustnent of
clainms or |osses; or

(h) The collection or forwarding of

prem uns; or in any other manner represent
or assist such an insurer in the transaction
of insurance with respect to subjects of

i nsurance resident, |ocated, or to be
performed in this state. |f the property or
risk is located in any other state, then,
subj ect to the provisions of subsection (4),
i nsurance may only be witten with or placed
in an insurer authorized to do such business
in such state or in an insurer with which a
i censed insurance broker of such state may
| awful Iy place such insurance.

Cl ear and convinci ng evidence was shown to prove that

Florida Statutes (2004),

in

insurance in Florida, by the sell of annuities to the custoners.

78.

conpl i ant

Counts | through IV to the anmended admi nistrative

refer to Section 626.621(2), Florida Statutes (2004),

whi ch subj ect Respondent to possible discipline for:
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(2) Violation of any provision of this code
or of any other |aw applicable to the

busi ness of insurance in the course of
deal i ng under the |icense or appointnent.

79. Cear and convincing evidence has been provided to
show this violation, as previously described in relation to
ot her substantive violations of the Florida |Insurance Code, in
the course of dealing with custoners under Respondent's
i nsurance license in association with Money Tree.

80. Counts | through Ill to the anended adm nistrative
conpliant refer to Section 626.9541(1)(a)l., Florida Statutes
(2004), which states:

(1) UNFAIR METHODS OF COVPETI TI ON AND
UNFAI R OR DECEPTI VE ACTS. -The follow ng are
defined as unfair methods of conpetition and
unfair or deceptive acts or practices:

(a) Msrepresentations and fal se
advertising of insurance policies.-Know ngly
maki ng, issuing, circulating, or causing to
made, issued, or circulated, any estimate,
illustration, circular, statenent, sales

presentation, om ssion, or conparison which:

1. Msrepresents the benefits, advantages,
conditions, or terns of any insurance

policy.
81. dCear and convincing evidence was presented to prove
t hat Respondent m srepresented the nature of the annuities as to
the safety of the investnment. Conduct in violation of Section
626.9541(1)(a)l., Florida Statutes (2004), constituted as a part

of the Florida Insurance Code, violated Section 626.621(2),

36



Florida Statutes (2004), all in relation to Counts | through
[T

82. In addition to the penalties set fort in Section
626. 611 and 626.621, Florida Statutes (2004), the Anended
Adm ni strative Conplaint refers to penalties available in
accordance with Sections 626.681, 626.691 and 626. 9521, Florida
Statutes (2004). Recognizing that some violations proven rel ate
to Section 626.611, Florida Statutes (2004), call for a mandatory
suspensi on, probation as envisioned by Section 626.691, Florida
Statutes (2004) is not perm ssible, whereas adm nistrative fines
pursuant to Sections 626.681 and 626. 9521, Florida Statutes
(2004), could be inposed.

83. To decide the appropriate penalty, Florida
Admi ni strative Code Rul es 69B-231. 040, 69B-231.080, 69B-231.090
and 69B-231. 160 have been utilized.

RECOMVENDATI ON

Upon consi deration of the facts found and the concl usi ons
of law reached, it is

RECOVMENDED:

That a final order be entered finding Respondent in
viol ation of Sections 624.11(1), 626.611(7), 626.621(2) and (6),
626.901(1) and 626.9541(1)(a)l., Florida Statutes (2004), and
suspendi ng Respondent's non-resident |life and health agent (Type

class 8-18) license for a period of six nonths.
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DONE AND ENTERED this 26th day of Septenber, 2007, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Janes A. Bossart,

Departnent of Fi nanci al
Servi ces
200 East Gai nes Street

Di vi sion of Legal

Esquire
Servi ces

Fl ori da.
(‘
——

CHARLES C. ADANMS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 26th day of Septenber, 2007.

Tal | ahassee, Florida 32399-0333

Fel ton Eugene Tur ner
8464 Vi ckers Road
Hahira, Georgia 31632

Honor abl e Al ex Si nk
Chi ef Financial Oficer
Depart ment of Fi nanci al
The Capitol, Level

Servi ces

Tal | ahassee, Florida 32399-0300

Dani el Summer, Gener al
Depart ment of Fi nanci al
The Capitol, Level

Counse
Servi ces

Tal | ahassee, Florida 32399-0307
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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